IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN J. PERR : ClVIL ACTI ON
V.

CTI DATA SOLUTIONS, (USA), INC.

CTI GROUP (HOLDI NGS), I NC.

ANTHONY P. JOHNS :
MARK DAUGHERTY : NO 97-5116

VEMORANDUM AND ORDER

Ful lam Sr. J. Sept enber , 1998

Plaintiff was fornerly the chief executive officer and
princi pal sharehol der of a conpany known as Soft-Com The
def endant Ant hony P. Johns was and is the CEO and a pri nci pal
shar ehol der of the defendant corporations, which are referred to
t hroughout this litigation, as a matter of conveni ence, as “CTIl
G oup.”

Plaintiff’s conpany, Soft-Com had been successfully
mar keting a software program devel oped by M. Perri, known as
“Unity.” The CTI G oup was devel oping a rel ated program known as
“Neptune.”

In 1996, plaintiff sold his conpany to the CTI G oup,
and Soft-Com becanme a subsidiary of that group. |In exchange,
plaintiff received shares of stock in the purchaser, a three-year
enpl oyment contract to be CEO of the renanmed subsidiary (salary

pl us conm ssions), and a position as one of the directors of the



pur chaser.

Plaintiff’s enploynent contract provided that plaintiff
woul d not be required to relocate (he was in New York, where
Soft-Conis offices were, and where he resided), and that he could
be fired only for certain m sconduct specified in the agreenent.
The agreenent al so contained strict prohibitions against
plaintiff’s engaging in any conpetitive activity.

A few nonths after the closing, plaintiff was summarily
fired. Plaintiff then filed this litigation, charging (1) fraud
and m srepresentation (by M. Johns) which induced himto sel
Soft-Comin the first place; (2) breach of the enpl oynent
contract; (3) and (derivatively on behalf of CTI G oup) various
breaches of fiduciary duty and other wongdoing in connection
w t he operations of the CIl G oup conpanies. It was plaintiff’s
contention that, as a result of M. John’s m sdeeds, plaintiff
had been deprived of his successful software business, saddl ed
wth stock in CTl Group which was worth nuch less than it had
been represented to be worth, deprived of the benefits of his
t hree-year enploynent contract, and threatened w th enforcenent
of the non-conpete cl ause.

A two-day hearing was held in Cctober 1997, on
plaintiff’s application for prelimnary injunctive relief, at
whi ch both sides presented extensive testinony and exhibits. At

t he conclusion of the testinony, and after hearing counsels’



argunments, | took the matter under advisenent; but | commented
briefly upon the evidence and the issues, and nmade it reasonably
clear that, in ny view, the defendants had breached the terns of
plaintiff’s enpl oynent contract.

The parties then entered upon settl enent negoti ations,
and a conprehensive settlenent was agreed upon and submtted to
the Court for approval. |In accordance with the stipul ation of
the parties, this Court retained jurisdiction to enforce the
terns of the settlenent.

In broad outline, defendants agreed to (1) pay
plaintiff $100,000 in installnments; (2) pay plaintiff future
royalties at specified percentages on sales of the “Unity”
program (3) purchase a significant portion (200,000 shares) of
plaintiff’s stock in CTl Goup for $80,000 in specified
installnments; (4) pay off certain debts of Soft-Com which Perr
had guaranteed; and (5) utilize M. Perri as a distributor of
def endants’ products. Plaintiff was also to receive options to
purchase CTl Group stock at a specified price per share. In
exchange, plaintiff agreed that his enpl oynent contract was at an
end, resigned as a director of CIl G oup, and executed a general
rel ease.

The ternms of the parties’ settlenent were nmenorialized
in a “Confidential Settlenent Agreenent,” and an attached “Stock-

Purchase Agreenent,” “Distributorship Agreement,” etc. In



subm tting these docunents to this Court for approval of the
settlenment, the parties also submtted a jointly-executed
stipulation which provided that this Court would retain
jurisdiction to enforce the settlenent.

Plaintiff has now filed notions which charge the
def endants with having breached the terns of the settlenent.
Plaintiff seeks an order enforcing the settlenent, and a separate
order enjoining certain state court proceedi ngs which have been
instituted by M. Johns. A hearing on these natters was held on
Septenber 15, 1998. Plaintiff’'s evidence was to the effect that
the “settlenent paynents” specified in the settlenent agreenent
(%5, 000 per nmonth for 20 nonths) were not being tinmely made; that
the royalty paynents were also untinely and, in many instances,
not supported by the required docunentation; and that the
defendants had failed to pay off the Soft-Com debt obligations
guaranteed by plaintiff. On the norning of the hearing, however,
def endants brought the settlenent installnents and royalty
paynments up to date, and asserted that the Soft-Com debts had
been paid as of that date (since verified by plaintiff’s
counsel). | conclude that all of the deficiencies thus far
di scussed can safely be disregarded. Wre it not for sone
unusual provisions in the settlement docunments, plaintiff m ght
well be entitled to interest on the various paynments which were

concededly made | ong after they were due. But under the terns of



t he rel evant docunents, interest would begin to run only if,
after witten notice fromthe plaintiff, the default was not
cured within 30 days. Plaintiff did not formally conply with the
notice requirenents, and, in any event, the 30-day grace period
apparently did not expire in any instance. Thus, no interest is
payabl e.

But plaintiff’s principal conplaint has not been

resol ved, and nust be addressed. Under the terns of the stock-
purchase agreenent, the defendants were required to pay plaintiff
$50,000 if, and within 120 days after, the closing of a specified
acquisition transaction (“DataBit acquisition”) had occurred.

The settlenent did take place, plaintiff gave the required
notices, and, within the 120-day period, M. Johns notified
plaintiff that he did not intend to make the $50, 000 payment
because, he alleged, certain representations nmade by plaintiff
were materially fal se.

The stock purchase agreenent included a representation

by plaintiff as foll ows:

(vi) all invoices generated by CTl Soft-Com Inc.
during seller’s tenure as president of CTlI Soft-Com Inc.
and as president of Soft-Com Inc. (which were assuned by
the merger) were generated in the normal course of business
of CTlI Soft-Com Inc. or Soft-Com |Inc.

Thi s | anguage resulted from extended negotiations. M. Johns had

originally sought to have plaintiff guarantee that all these

i nvoi ces were collectible. Wen that proposal was rejected, he



sought to have plaintiff guarantee that all these invoices were
supported by valid and binding contracts. This proposal was al so
rejected, and the | anguage quoted above was finally approved.

The explanation for plaintiff’s insistence upon
narrowi ng the scope of the representation is readily
under st andabl e. The conpany’s receivables fell generally into
two categories: fromsales and installations of conputer software
prograns, and from annual mai ntenance arrangenents (“techni cal
support” agreenents). Throughout its history, both before and
after it was acquired by the CIl G oup, Soft-Comfollowed the
practice - allegedly routine in the industry - of sending its
custoners annual renewal notices with respect to the maintenance
contracts, together with an invoice for the ensuing year. The
custoner was thereby notified that the contract would
automatically be renewed for another year unless the custoner
returned the invoice with the word “cancel” witten thereupon.
During plaintiff’s tenure with Soft-Comthe average annual
billings for maintenance contracts aggregated approxi mately
$250, 000, and generated actual revenues of about $200, 000 per
year. The shrinkage woul d be due to cancell ati ons.

M. Johns wote plaintiff a letter stating that he did
not intend to nake the $50, 000 paynment because a | arge number of
i nvoices were false or invalid. He requested plaintiff to cone

to his office to discuss these invoices, but at the sane tine



advi sed that he would be | eaving for England in the near future,
on May 17, 1998.

Plaintiff responded to the |etter by accusing M. Johns
of attenpting to evade his contractual obligations, but stated he
woul d be glad to review the challenged invoices if M. Johns
woul d send himcopies for his review, follow ng which he would be
glad to discuss the matter further.

The i nvoi ces questioned by M. Johns were delivered to
plaintiff, or his attorney, on May 16, 1998. M. Johns left for
Europe the next day. On May 28, 1998, while M. Johns was still
in Europe, his attorney, at his direction, filed suit in the
Court of Common Pl eas of Montgonery County, Pennsylvani a, agai nst
plaintiff, seeking a declaratory judgnent to the effect that
plaintiff had violated the terns of the Stock Purchase Agreenent,
and that M. Johns was not obligated to make the $50, 000 paynent.
Plaintiff thereupon returned to this court, with (1) a Mdtion to
Enforce the Settlenent; (2) a Motion to Enjoin or Stay the
Mont gonery County Litigation; and (3) a Supplenental Motion for
Judgnent by Confession on the judgnent note which had been given
by the corporate defendants to guarantee certain portions of the
settl ement agreenents.

Def endants insist that this Court |acks jurisdiction
over the present controversies, and, alternatively, that the

plaintiff is not entitled to the relief sought.



Jurisdictional |ssues

Def endants’ jurisdictional challenge is based upon the
following |ine of reasoning: (1) although the parties did
stipulate, and this Court agreed, to the retention of
jurisdiction by this Court to enforce the settlenment, that
reserved jurisdiction does not extend to the Stock-Purchase
Agreenent attached to the Settlenment Agreenent; and (2) in any
event, this Court did not reserve exclusive jurisdiction to
enforce the settlenment; the Montgonery County Court al so has
jurisdiction and, since the Montgonery County action was filed
before plaintiff’s motion in this court, this court should defer
to the earlier filed case. Defendants also invoke the Anti -
I njunction Act.

| find these argunents totally unpersuasive. 1In the
circunstances of this case, it is clear that the Settl enent
Agreenent and the Stock Purchase Agreenent are inextricably
intertwi ned. Throughout both agreenents, there are continuous
cross-references to the other agreenent; the renedi es section of
the Settl enment Agreenent deals interchangeably with all of the
various agreenments which were sinmultaneously executed. Finally,
the Settlenent Agreenent, in paragraph 21, contains a
conprehensi ve integration clause (“This Agreenent, including the

exhi bits attached hereto, contains the entire agreenent of the



parties hereto with respect to the matters covered and the
transacti ons contenpl ated hereby.”).

| readily agree that, absent the parties’ stipulation,
di sputes arising under any contract between these parties,
i ncluding the settlenment agreenent, could have been presented to
the Court of Common Pl eas of Montgonery County for resol ution
Par agraph 25 of the Settl enent Agreenent provides that the
parties “consent to the jurisdiction of the State or Federal
Courts of the Commonweal th of Pennsylvania for the limted
pur pose of resolving ‘disputes under the Settl enent
Agreenment.’”). The Settlenent Agreenent (and all of the
agreenents attached) were executed on Novenber 11, 1997. |If
not hi ng nore had occurred, defendants’ jurisdictional argunent
m ght have nerit. But on Novenber 24, 1997, the parties
presented this Court with a stipulation which provided, inter

alia:

“3. The parties have agreed that the Court shall retain
jurisdiction for the purposes of enforcing the terns of
the Settl enment Agreenent appended hereto.”

On the basis of that stipulation, this Court entered an
Order retaining jurisdiction for the purpose of enforcing the
settlenment. This Court’s jurisdiction over controversies
concerning the settlenent began on Novenber 24, 1997, and

continues to date. Defendants’ suggestion that the Montgonery

County application for declaratory relief pre-dates the



jurisdiction of this Court is patently erroneous.

1. The Merits

The only remaining question is whether the defendants
have shown a valid justification for relieving M. Johns of his
contractual obligation to pay plaintiff $50,000 for the purchased
stock. The only asserted defense to plaintiff’s claimin this
regard is that plaintiff’'s representation that all invoices “were
generated in the normal course of business” is untrue.

M. Johns testified at the recent hearing that he
refused to make the $50, 000 paynment because his “Chi ef Financi al
Oficer” had inforned himthat nore than $100, 000 in invoices
i ssued during plaintiff’s tenure as CEO were fictitious or
otherwi se invalid, and had to be witten off. The Chief
Financial Oficer did not testify. No financial records of the
conpany were presented to verify the alleged wite-off. And the
only evidence produced in support of M. Johns’ defense is a
group of the allegedly invalid invoices. These are the sane
i nvoi ces which are apparently relied upon by M. Johns in his
state court lawsuit for declaratory judgnment of non-liability.

The invoices in question total approximtely $40, 000
(not $100,000). A very significant percentage of these invoices
were issued after plaintiff |eft the conpany, and thus could not

possibly inpair the truthfulness of M. Perri’s representation in

10



t he St ock- Purchase Agreenent.

An addi tional substantial percentage of these invoices
cover sales and installations of software prograns and/or
hardware, and, so far as the record discloses, are perfectly
valid and collectible invoices. The remaining invoices,
approximately two-thirds of the total, are sinply non-renewal s of
mai nt enance contracts.

Plaintiff did identify three or four invoices which
shoul d not have been sent out, because the maintenance contracts
had previously been cancel ed or non-renewed. The total anounts
of these invoices is less than $2,000 and | readily accept
plaintiff’s testinony that these erroneous invoices should be
attributed to sinple clerical error. |Indeed, the record | eaves
open the distinct possibility that no error occurred: the fact
that a given custoner clained to have cancel ed the contract a
year or two earlier does not conclusively establish that the
conpany was earlier actually notified of the alleged
cancel | ati on.

In short, the difficulty perceived by M. Johns is a
product of the conpany’s normal course of business (sending
renewal invoices subject to |later cancellation), rather than a

deviation fromthe nornal course of business.

I1l. Concl usion
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The evi dence produced at the prelimnary injunction
hearing in October 1997, coupled with the evidence produced at
the recent hearing, gives rise to the distinct inpression, which
| now formalize as a finding, that the relative trustworthiness
of plaintiff and M. Johns heavily favors the plaintiff.

An Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN J. PERRI : CIVIL ACTI ON
V.

CTI DATA SOLUTI ONS, (USA), INC.

CTI GROUP (HOLDINGS), |INC.

ANTHONY P. JOHNS :

MARK DAUGHERTY : NO. 97-5116

ORDER
AND NOW this day of Septenber, 1998, IT IS
ORDERED:
1. Plaintiff’'s Mdtion to Enforce the Settl enent

Agreenment is GRANTED IN PART. Judgnent is entered in favor of
the plaintiff John J. Perri, and against the defendant Anthony P.
Johns, in the sum of $50,000 plus interest fromJune 5, 1998.

2. The defendant Anthony P. Johns is enjoined from

proceeding further with the | egal action he instituted in the
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Court of Common Pl eas of Montgonery County, Pennsylvani a,
referred to in the noving papers. M. Johns is directed
forthwith to wthdraw that proceeding.

3. Plaintiff’s Supplenentary Mdtion for Judgnent by
Confession is DENIED, W THOUT PREJUDI CE.

4. In all other respects, plaintiff’s various notions
are DENIED, W THOUT PREJUDI CE to renewal in the event of further
viol ations of the settlenent agreenents.

5. This Court continues to retain jurisdiction to

enforce the terns of the parties’ settlenent.

John P. Fullam Sr. J.
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